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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION
FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00034
VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN

consolidated with

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00037

VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN

UNOPPOSED MOTION FOR LEAVE TO FILE
AMERICAN FINANCIAL SERVICES ASSOCIATION AND
NATIONAL AUTOMOBILE DEALERS ASSOCIATION
ORIGINAL BRIEF OF AMICI CURIAE IN SUPPORT OF APPELLANT

NOW INTO COURT, through undersigned counsel, come American Financial Services
Association (“AFSA”) and National Automobile Dealers Association (“NADA”) who hereby file
the following unopposed motion for leave to file their Original Brief of Amici Curiae in Support of
Appellant as follows:

1.

The appeals before this Court are a by-product of the 2005 amendments to the Bankruptcy
Code entitled the Bankruptcy Abuse Prevention and Consumer Protection Act 0of2005 (“BAPCPA”).
The issues in this case relating to the definition of a “purchase money security interest” as that term
is used in Section 1325(a) of the Bankruptcy Code are, as set forth below, of vital interest to AFSA
and NADA and their respective members. The effect of this paragraph has been widely debated by
creditors, debtors, counsel and commentators resulting in a split of authority in the courts. Because
of such split, this case is one of a handful of similar cases that are progressing through the federal

court appellate system from many bankruptcy courts.



2.

AFSA’s interest in the outcome of this matter arises from the fact that AFSA is the national
trade association (primarily consisting of motor vehicle installment sales lenders) for the consumer
credit industry protecting access to credit and consumer choice. The Association encourages and
maintains ethical business practices and supports financial education for consumers of all ages.

3.

Founded in 1917, NADA is a non-profit trade organization whose members hold franchises
to sell passenger cars and trucks and related goods and services at retail as authorized dealers of the
various motor vehicle manufacturers and distributors doing business in the United States. As of
November 27, 2007, there were 20,899 franchised motor vehicle dealers in the United States. Of
those, 19,307 are members of NADA. Among other services provided, NADA advises members of
relevant legal and regulatory issues. NADA closely monitors federal statutes, state statutes, and
court rulings interpreting such laws. NADA appears before and submits briefs to courts and other
tribunals as amicus curiae to advocate interpretations of federal and state statutes that will advance
the interests of its members as a group. NADA and its members have a substantial interest in this
litigation, not only because it will impact franchised motor vehicle dealers in Louisiana, but also
because it may impact motor vehicle dealers in other states.

4.

In this particular proceeding, the question raised on appeal is whether the Bankruptcy Court
erred in finding that the Ford Motor Credit Company’s entire security interest in the Debtor’s vehicle
did not constitute a “purchase money security interest” as that term is used in Section 1325(a) of the
Bankruptcy Code. Amici Curiae, AFSA and NADA, believe that, as set forth in the brief attached
hereto as Exhibit “A” and incorporated herein by reference, the Bankruptcy Court erred in its
decision and this Court should therefore reverse the Decision of the Bankruptcy Court.

5.

Based upon the foregoing, AFSA and NADA seek leave of Court to file the brief attached
hereto as Exhibit “A.” Pursuant to the applicable local rules of this Court, AFSA’s and NADA’s
counsel has conferred with the Appellant’s and Appellee’s counsel and they do not oppose the filing
of the AFSA’s and NADA'’s brief.



WHEREFORE, PREMISES CONSIDERED, American Financial Services Association

and National Automobile Dealers Association pray that this Court grant their motion for leave to file

their amicus curiae brief, and for such other and further relief to which they may show themselves

to be justly entitled.

Respectfully submitted this 15 day of May, 2008.

James J. White, Esq.

Michigan Bar No. P22255

625 South State Street

Ann Arbor MI 48109

Tel: 734-764-9325

Fax: 734-647-7349

Counsel for Amici Curiae American
Financial Services Association and National
Automobile Dealers Association

-and-

JZZCOIN

/s/ Lawrence R. Anderson. Jr.

Lawrence R. Anderson, Jr.

Louisiana Bar Roll No. 2470

Seale, Smith, Zuber & Barnette

8550 United Plaza Blvd., Suite 200

Baton Rouge, LA 70809

Telephone: (225) 924-1600

Fax: (225) 924-6100

Email: Iranderson(@sszblaw.com

Local Counsel for Amici Curiae American
Financial Services Association and National
Automobile Dealers Association




EXHIBIT “A”

AMERICAN FINANCIAL SERVICES ASSOCIATION AND
NATIONAL AUTOMOBILE DEALERS ASSOCIATION ORIGINAL BRIEF OF
AMICI CURIAE IN SUPPORT OF APPELLANT FORD MOTOR CREDIT COMPANY
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IDENTITY AND INTEREST OF AMICI CURIAE

A. Identity of Amicus Curiae — American Financial Services Association

The American Financial Services Association (“AFSA”) is the national trade association for
the consumer credit industry protecting access to credit and consumer choice. The Association
encourages and maintains ethical business practices and supports financial education for consumers
of all ages.

AFSA has provided services to its members for over ninety years. The Association's officers,
board, and staff are dedicated to continuing this legacy of commitment through the addition of new
members and programs, and increasing the quality of existing services.

B. Identity of Amicus Curiae — National Automobile Dealers Association

Founded in 1917, the National Automobile Dealers Association (“NADA?”) is a non-profit
trade organization whose members hold franchises to sell at retail passenger cars and trucks and
related goods and services as authorized dealers of the various motor vehicle manufacturers and
distributors doing business in the United States. As of November 27, 2007, there were 20,899
franchised motor vehicle dealers in the United States. Of those, 19,307 are members of NADA.
Among other services provided, NADA advises members of relevant legal and regulatory issues.
NADA closely monitors federal statutes, state statutes, and court rulings interpreting such laws.
NADA appears before and submits briefs to courts and other tribunals as amicus curiae to advocate
interpretations of federal and state statutes that will advance the interests of its members as a group.

C. Interest of AFSA as Amicus Curiae

The AFSA membership has a vital interest in the outcome of this case. AFSA members

primarily represent motor vehicles installment sale financers. The 2005 amendments to section



1325(a) added an unenumerated, hanging paragraph at the end of the section that deals with certain
claims secured by motor vehicles. The effect of this paragraph has been widely debated by creditors,
debtors, counsel and commentators, and there is a split of authority in the courts. This case affords
the Court an opportunity to address this debate as it pertains to whether a creditor's claim is covered
by the hanging paragraph where a portion of the financing is used to pay off negative equity from
a trade-in vehicle.

D. Interest of NADA as Amicus Curiae

NADA and its members have a substantial interest in this litigation, not only because it will
impact franchised motor vehicle dealers in Louisiana, but also because it may impact motor vehicle
dealers in other states.

STATEMENT OF THE ISSUES

AFSA and NADA adopt the Statement of the Issues in the Brief of Appellant, Ford Motor
Credit Company (“Ford Credit”), filed with this Court on March 31, 2008. The defined terms used
in Ford Credit’s opening brief filed with this Court are used with the same meaning in this Amicus
Curiae Brief.

AFSA and NADA also adopt the arguments made by Ford Credit with respect to the issue
raised in its appeal--whether the payment of charges for gap insurance are protected from bifurcation
and cramdown by the enactment of the “hanging paragraph” to 11 U.S.C. §1325(a). AFSA and
NADA believe that Ford Credit has thoroughly covered this issue in its brief, and there is therefore
no need for AFSA or NADA to address this issue in this Amici Curiae brief. This Amici Curiae
brief will address only the second issue raised in Ford Credit’s appeal--whether a seller of a motor

vehicle has a purchase-money security interest under the hanging paragraph when, as part of the sale



of the vehicle, the purchaser trades in another vehicle and the seller advances sums to discharge a
pre-existing indebtedness on the trade-in vehicle.
SUMMARY OF ARGUMENT

The question raised on appeal is whether the Bankruptcy Court erred in finding that the Ford
Credit’s security interest in the Debtor’s vehicle did not constitute a “purchase money security
interest” as that term is used in Section 1325(a) of the Bankruptcy Code to the extent the seller
advanced sums to payoff the unpaid indebtedness on the Debtor’s trade-in vehicle. Amicus Curiae,
AFSA and NADA, believe that the Bankruptcy Court erred in its Orders and this Court should
therefore reverse the Orders of the Bankruptcy Court on this issue.

This case is a byproduct of the 2005 amendments to the Bankruptcy Code. Those
amendments are titled the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 and
are known to bankruptcy disciples as “BAPCPA.” This case is one of a handful of similar cases that
are bubbling up through the federal court system from many bankruptcy courts.

Prior to BAPCPA, a debtor who owed $15,000 on a car worth only $10,000 could, in a wage
earner’s plan under Chapter 13, keep his car by paying only $10,000 to his secured creditor. In a
procedure inelegantly known as “bifurcation and cramdown” or “lien stripping,” the debtor could
divide his creditor’s claim into a $5,000 unsecured claim and a $10,000 secured claim. He would

then keep the car by paying $10,000 over time to his creditor on the secured obligation and give the

! See, e.g. See In re Burt, 2378 B.R. 352 (Bankr. D. Utah 2007); /n re Wall, 376 B.R. 769
(Bankr. W.D.N.C. 2007); In re Weiser, 2007 WL 4570917 (Bankr. W.D.Mo. 2007), /n re Brown,
339 B.R. 818 (Bankr. S.D. Ga. 2006); /n re Bufford, 2006 WL 1677160 (Bankr. N.D. Tex. 2006);
In re Curtis, 345 B.R. 756 (Bankr. D. Utah 2006); /n re Durham 361 B.R. 206 (Bankr. D. Utah
2007); In re Ezell 338 B.R. 330 (Bankr. E.D.Tenn. 2006); /n re Honeycutt, Case No. 06-48771
(Bankr. E.D. Mich. 11/2/06); In re Particka 355 B.R. 616 (Bankr. E.D. Mich. 2006). This issue is
currently before the United States Courts of Appeal for the Second, Fourth, Sixth, Ninth, Tenth
and Eleventh Circuits.



creditor little or nothing on the $5,000 unsecured claim.

BAPCPA restricted this right to bifurcation and cramdown. For vehicles financed within 910
days of bankruptcy, the debtor was denied the power to divide his debt into secured and unsecured
portions. To keep his car, the debtor had to pay the full amount to his creditor even if the value of
the collateral (the car) was acknowledged to be less than the remaining balance on the debt.

This inartfully drafted provision of BAPCPA reflects a balancing of the interests of consumer
creditors who specialize in secured credit (car creditors) and those other consumer creditors who
specialize in unsecured credit (credit card issuers).

The issue in this case and in similar cases elsewhere is whether the entire interest secured by
the new car is to be treated as a "purchase money security interest." To the extent that the security
interest is not purchase-money, the creditor does not enjoy the protection of the new provision and
the debtor may bifurcate and cramdown. If the entire security interest is “purchase money,”
bifurcation and cramdown are prohibited.

So what is so hard about "purchase money security interest”? Quite a bit, it turns out. Like
many things in the Bankruptcy Code and in commercial law generally, there is more than meets the
eye. Inrecent times it has become commonplace for debtors to pay for their cars over five or even
seven years. Typically cars depreciate more quickly than the principal balance of the debt is paid
down. When that happens the debtor is said to have a "negative equity" in his car or to be “upside
down”; he owes more on the debt than the car is worth.

The problem in this case comes when the debtor returns for a new vehicle before he has paid
off the debt on the old one. When he buys the new car, he incurs a new debt that includes not only

the sticker price on the new vehicle, but also payments for dealer provided products and services



(such as extended service contacts), license fees, assorted taxes, and an amount to cover the
"negative equity." The “negative equity” is the amount by which his debt against the trade-in
exceeds the value of the trade-in. This transaction only works if the price paid to acquire the new
vehicle covers the expense incurred to satisfy the negative equity.

Now there is a problem. Is a security interest that secures both the sticker price on the new
car and the remaining balance on the old car regarded as a "purchase money security interest”? The
Debtor, of course, says “no.” Ford Credit says “yes.” Relying principally on Louisiana state law for
the definition of purchase-money security interest, the Bankruptcy Court held that the security
interest covering the Debtor’s vehicle was not a purchase-money security interest and was therefore
not entitled to the new protection in BAPCPA against bifurcation and cramdown to the extent the
dealer advances sums to repay the negative equity on the Debtor’s trade-in vehicle.

Although it is stuffed with definitions, the Bankruptcy Code has no definition of “purchase
money security interest.” It seems likely that Congress intended the term to have a federal law
meaning drawn from the language, from inferences about Congressional intent, from commercial
practice, and by analogy to state law and to other federal law. It is also possible that Congress
intended to use state law definitions. Whether one regards the words as federal or state, the outcome
is the same. Even if Congress intended a federal definition, that definition would have to lean
heavily on state statutes that define the term. If Congress wanted to adopt state law definitions, those

same statutes would be applied directly.



ARGUMENT

I THE LANGUAGE OF THE STATUTE AND THE CONGRESSIONAL PURPOSE
FAVOR FORD CREDIT

A. Congress’ Purpose

Asits name proclaims (“Bankruptcy Abuse Prevention™) the 2005 Act was designed both to
make it more difficult for consumers to cancel their debt and to move debtors with means to repay
their bills. It came at the end of a twenty-year spurt in bankruptcy filings from 250,000 in 1978 to
more than 1,500,000 filings in 2004. All but a small number of these filers are consumer debtors.

That is not to say that the birth of the Act was easy or quick. The original form of BAPCPA
was first introduced in 1998. In the succeeding years it passed the House six times, passed the
Senate four, and it cleared both houses of Congress in the same form twice. Once it even reached
the President’s desk, only to suffer President Clinton’s pocket veto.

The opponents in Congress were as persistent and clever in opposition to the Act as the
proponents were determined and united in support.

Among the principal creditor advocates for the bill were credit card companies.? By 2005
it was claimed that the credit card industry had spent over $100 million in lobbying and other activity
to promote the bill. In general, credit card companies make unsecured loans and fare poorly in
Chapter 7 consumer liquidations. Many consumer Chapter 7s are “no asset” cases. A “no asset”
debtor shields all of his assets by smart use of the exemption law and so makes no distribution to any
unsecured creditor. To attempt to get something from some of the Chapter 7 debtors, the credit card
companies and other unsecured creditors hoped to force some of those debtors into Chapter 13 where

they would be required to give up a part of their wages for five years.

2 Egan, Timothy “Newly Bankrupt Raking in Piles of Credit Offers.” The New York Times, Dec.
11, 2005.



To the extent that changes in bankruptcy law take assets that the debtor would have kept for
himself under the old law, the changes have the potential to benefit all creditors. But to the extent
that a change in the law leaves the debtor with the same assets as he would have had under the old
law, the change merely improves one creditor’s lot at the expense of another creditor. Since, by
hypothesis, most debtors in bankruptcy are insolvent, any change in an existing bankruptcy law has
the high probability of taking from one creditor and giving to another without any change in the
debtor’s status. The provision in Section 1325 that is the subject of this case was probably intended
to protect secured consumer creditors from the loss that they might otherwise suffer from debtors’
migration from Chapter 7 to Chapter 13.

The secured creditors, particularly the auto creditors, must have feared that their interests
would be injured by a bill that would move many debtors from Chapter 7 (liquidation), into Chapter
13 (wage earner plans). Secured creditors’ concern would arise principally because of the probability
of a cramdown in Chapter 13. In Chapter 7 by comparison, debtors frequently sign “reaffirmation”
agreements under which they are obliged, even after the bankruptcy, to the pay the full amount due
on their cars, whatever the car’s value. So a large-scale move out of Chapter 7 and into Chapter 13-
of the kind hoped for by the credit card issuers- would favor the credit card companies (by giving
them a five-year share of the debtor’s future wages) and would injure the auto creditors (by
substituting low-pay cramdowns for high-pay reaffirmation agreements).

When one considers the parties to the Congressional debate (unsecured creditors who would
benefit from Chapter 13 growth v. secured creditors who would suffer), the goals of the principal
creditor advocates (credit card issuers who openly advocated expansion of Chapter 13) and the

evolving language of the Act (see I B below), it is unmistakable that Congress intended to protect



creditors who finance consumer vehicle purchases from cramdowns in Chapter 13. Congress
appears to have been persuaded by the auto financiers’ argument that, unless the anti-cramdown
provision was added to the law, the increased costs of cramdown would ultimately be borne by
consumers — including, in particular, some who would be priced out of the market as a result.
(Bankruptcy: Hearings Before the Committee on the Judiciary House of Representatives on H.R.
333, 107th Cong. 371-372). That congressional purpose is served by a decision for Ford Credit.
B. Congress’ Language
The earliest response in the history of BAPCPA to secured creditors’ concern is a provision
in the 1998 House bill. That provision barred cramdowns, but it was quite narrow. It was not
limited to motor vehicles, but it covered only:
the unpaid principal balance of the purchase price of the personal
property acquired [within 180 days of the filing] and the unpaid
interest and charges at the contract rate... (Sec 128, H.R.3150, 105th
Cong. (1998)).
That provision would not have protected from cramdown much of the debt that is covered by a
purchase-money security interest on a car. It would not have protected amounts attributable to title
and taxes or negative equity on trade-ins, and, of course, it would not have touched any secured
transaction that was done more than six months before the bankruptcy filing.
Meanwhile an amendment proposed by Senator Abraham of Michigan, inserting a different
anti-cramdown provision, was adopted by the Senate Judiciary Committee. This amendment

prohibited cramdowns for all security interests of whatever kind and whenever incurred:

Any “allowed claim [in a Chapter 13 case] that is secured under applicable
non-bankruptcy law...” (Sec 302 1998 S. 1301)

Contemporary press reports made the unsurprising claim that Senator Abraham was responding to
the interests of the “industry.” The language proposed by Senator Abraham was presumably intended

8



to protect the interests of an important group of constituents, the auto companies and their auto
finance arms.

By 1999 the Senate version covered a claim where

the debt that is the subject of the claim was incurred within the 5-year period
preceding the filing of the petition and the collateral for that debt consists...
of a motor vehicle... acquired for the personal use of the debtor... (Sec 306
1999 S. 625)

Note that the 1999 Senate version does not refer to a “purchase money security interest” and that one
infers that the legislation deals with the purchase of a motor vehicle only from the use of the verb
“acquired,” but the provision is now limited to motor vehicles bought for personal use.

The purchase-money language appears for the first time in 2000 when the section covers

aclaim...if the creditor has a purchase-money security interest securing the debt

that is the subject of the claim, the debt was incurred within the 5-year period
preceding the filing of the petition, and the collateral for that debt consists of a motor
vehicle... acquired for the personal use of the debtor... (emphasis added) (Sec. 306
2000 S. 3186)

Asfinally enacted, the Abraham amendment is an unnumbered “hanging paragraph” attached
to Section 1325(a), sometimes now labeled 1325(a)(*):

For purposes of paragraph (5), section 506 shall not apply to a claim described in that
paragraph if the creditor has a purchase money security interest securing the debt that
is the subject of the claim, the debt was incurred within 910-day preceding the date
of the filing of the petition, and the collateral for that debt consists of a motor
vehicle... acquired for the personal use of the debtor, or if collateral for that debt
consists of any other thing of value, if the debt was incurred during the 1-year period
preceding that filing.

C. Both The Language and Congress’ Purpose Support a Reading Favorable to
Ford Credit

There are two notable insights buried within Congress’ choice of words and in the
progression from the early House language to the words that are now part of Section 1325(a). First

is the probability that Congress chose the current language to exclude a certain kind of secured

9



creditor from the Section’s protection, not to deal with the scope of “purchase money.” Second is
the breadth of the traditional purchase-money security interest.
1. Excluding Certain Secured Creditors

The drafters may have chosen the purchase-money language to exclude non-purchase-money
security interests in vehicles already owned by the debtor. Non- purchase-money security interests
in property already owed by consumer debtors are frequently disfavored under the law. (See 16
C.F.R. 444.2(a) (4), where taking a non-purchase-money security in certain household goods is an
unfair trade practice, and 522(f) (1) (B) of the Bankruptcy Code, avoiding nonpossessory
nonpurchase-money security interests against certain consumer goods.) After the original House
language, which referred to “purchase-money,” was replaced with the 1999 version of the Abraham
amendment, a non-purchase-money secured creditor who took a security interest in a car that the
debtor had purchased outright within five years of the filing could have claimed the benefit of the
provision. The automobile financiers---purchase-money creditors all---had no interest in enriching
non-purchase-money secured creditors who take security interests in property already owned by a
consumer debtor, nor would the consumer advocates have wished to benefit these creditors. So it
is plausible that the purchase-money language was inserted only to deprive these non-purchase-
money creditors from using the section, not to draw any distinction between parts of a secured debt
incurred in the acquisition of the collateral. If that is the purpose of the language, i.e. to exclude a
class of secured creditors, its presence does not justify the omission of negative equity from its
protection against cramdown.

2. “Purchase Money Security Interest” Is Broader Than “Principal
Balance”

By using the generic term “purchase money security interest” instead of the original House

10



term “unpaid principal balance of the purchase price attributable” to property acquired within 180
days, Congress must have intended to include some parts of the debt that would have been omitted
by the original House language. The House language, “unpaid principal balance... attributable to
the goods purchased,” identifies the particular type of debt that is covered, whereas “purchase money
security interest” refers to a type of security interest, not to a type of debt.

No purchase-money security interest is limited to the principal balance and unpaid interest.
At a minimum, fees and taxes owed on the purchase of a motor vehicle would be covered and
secured by any “purchase-money security interest,” see e.g. Comment 3 to Section 9-103, Uniform
Commercial Code (“UCC”) (La. R.S. 10:9-103). But it would be easy to find that a claim for fees,
taxes, and negative equity was not part of the “unpaid principal balance” or “interest.” So the words
of the House and Senate versions are different, and the words of the Senate version bar cramdowns
on more kinds of debt than the words of the House would bar.

Conceding that the Senate language is broader than the House language, can one infer that
the Senate intended to treat negative equity amounts as covered by “purchase money security
interests”? Yes. Representatives of the debtors and creditors must have known of the practice of
rolling negative equity amounts from trade-ins into debts secured by purchase-money security
interests on new cars. By 2005 as many as 38 percent of all new car purchasers rolled some part of
the exiting debt on a trade-in into the new debt incurred to buy the new car.® This is not an obscure
practice; it is commonplace and would have been well known to any informed debtor or creditor
representative. By 2004 the practice was specifically permitted in the Motor Vehicle Sales Acts of

more than 34 states, including Louisiana.

3 See e.g., FDIC Supervisory Insights, The Changing Landscape of Indirect Automobile
Lending, June 23, 2005.
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And it cannot be said that the cramdown provision on motor vehicles traveled below the
Congress’ radar. The topic was controversial; as we show in Section I B above, the provision was
modified several times in different ways.* And, while it was one of the continuing points of dispute
between the debtor and the creditor interests between 1998 and 2004, ultimately the language
adopted reflected a compromise worked out over several years to gain the secured lenders’ support.

Most importantly, the language chosen by Congress has a meaning found in practice and in
state law (see Section III below). That law and practice show that a “purchase money” interest
reaches not only a car’s cash price but also other amounts that may be folded into the total purchase
price. That this language was chosen in lieu of more restrictive language of the House buttresses the
argument for a broad definition of “purchase money.” That Congress was apparently adopting
Senator Abraham’s approach to help car creditors gives further support for the broad reading as a
federal definition. In the Federal District Court, Judge Larimer held that “by its terms, the hanging
paragraph prohibits the bifurcation of any claim if the debt is secured by a PMSI. To adopt the
Trustee’s position would in effect undo [BAPCPA].” GMAC v. Peaslee, 373 B.R. 252, 261
(W.D.N.Y. 2007). The Federal District Court found particularly persuasive the fact that Comment
3 to § 9-103 of the UCC’s description of the price of collateral listed “obligations for expenses
incurred in connection with acquiring rights in the collateral, sales taxes, duties, finance charges,
interest, freight charges, costs of storage in transit, demurrage, administrative charges, expenses of
collection and enforcement, attorney's fees, and other similar obligations.” Since Comment 3 did not
preface the “sales taxes, duties, et al.” list with the words “including” or “such as” or a functionally
equivalent phrase, the court determined that the Comment’s reference to obligations is a general one,

distinct from those expenses which followed.

4 See e.g., HR. Rep. No. 107-617, 147 Cong. Rec. $2234-35.
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II. THE DEFINITIONS IN FEDERAL TRUTH IN LENDING LAW AND
REGULATIONS SUPPORT FORD CREDIT

When Congress enacted BAPCPA in 2005, it is presumed to have known about other
pertinent federal law governing purchase-money financing of motor vehicles.’ The Truth in Lending
Act (TILA) (15 U.S.C. §1600 et seq.) and the Act’s regulation, Regulation Z (12 CFR 226), deal
generally with the disclosures that are required in both consumer credit card debt (open ended credit)
and purchase-money debt for items of personal property (closed end credit). Although that law does
not give a definition as such of “purchase money security interest,” the law does explain the kind of
disclosures that must be made in a purchase-money transaction that generates a purchase-money
security interest.

In 1999, the Federal Reserve Board amended the Official Staff Interpretations of Regulation
Z to clarify how purchase-money vehicle financers should disclose negative equity. Those
amendments direct creditors to incorporate negative equity as a part of the “total sale price” of a new
vehicle in a single financing transaction. 64 F.R. 16614-01, 16617 (adopting revisions to §
226.18(3) (3), Official Staff Interpretations). The Staff Interpretations define the Total Sale Price to
include negative equity as follows:

18(@j) Total sale price.

3. Effect of existing liens. When a credit sale transaction involves property that is

being used as a trade-in (an automobile, for example) and that has a lien exceeding

the value of the trade-in, the total sale price is affected by the amount of any cash

provided. (See comment 2(a) (18)-3.) To illustrate, assume a consumer finances the

purchase of an automobile with a cash price of $ 20,000. Another vehicle used as

a trade-in has a value of $ 8,000 but has an existing lien of $ 10,000, leaving a $
2,000 deficit that the consumer must finance.

% See Quality Tooling v. United States, 47 F.3d 1569, 1584 (Fed. Cir. 1995) (“When Congress
enacts legislation, it is presumed to know the pertinent law.”)
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i. If the consumer pays $ 1,500 in cash, the creditor may apply the cash
first to the lien, leaving a $ 500 deficit, and reflect a down payment of $ 0. The
total sale price would include the $ 20,000 cash price, an additional $ 500
financed under § 226.18(b) (2), and the amount of the finance charge. (emphasis
added) Alternatively, the creditor may reflect a down payment of $ 1,500 and finance
the $ 2,000 deficit. In that case, the total sale price would include the sum of the $
20,000 cash price, the $ 2,000 lien payoff amount as an additional amount financed,
and the amount of the finance charge.

ii. If the consumer pays $ 3,000 in cash, the creditor may apply the cash first to
extinguish the lien and reflect the remainder as a down payment of $ 1,000. The total
sale price would reflect the $ 20,000 cash price and the amount of the finance charge.
(The cash payment extinguishes the trade-in deficit and no charges are added under
§ 226.18(b) (2).) Alternatively, the creditor may elect to reflect a down payment of
$ 3,000 and finance the $ 2,000 deficit. In that case, the total sale price would
include the sum of the $ 20,000 cash price, the $ 2,000 lien payoff amount as an
additional amount financed, and the amount of the finance charge.

The highlighted part of the quoted paragraph shows that the Federal Reserve intended that
any negative equity amount be added to the cash price on the new vehicle to be shown as a single
amount in the “total sale price” disclosure. Elsewhere the Regulation (12 C.F.R. 226.18(b)) requires
that negative equity amounts be shown as part of the “Amount Financed.” The implication to the
buyer and to the creditor from this single disclosure of the “total price” and “amount financed,” (i.e.
amount secured) is that the negative equity will have the same status as the cash price of the new
vehicle. Since the seller’s security interest for the cash price of the new vehicle is indisputably a
“purchase money” security interest, it follows that the Federal Reserve’s direction to bundle the
negative equity with the cash price is a direction to secure it with a “purchase money security

interest.”
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III. STATELAW,COMMERCIAL PRACTICE AND PUBLIC POLICY AFFIRM FORD
CREDIT’S POSITION IN THIS CASE

A. The Uniform Commercial Code

Whether Congress intended a federal definition or a state definition, the state law is a rich
source of help.

First consider the breadth of the “purchase-money” umbrella under Article 9 of the UCC.
Article 9 is the law of every state --- tantamount to federal law on this issue. Section 9-103(a)(2) of
Article 9 of the Louisiana Uniform Commercial Code (La. R.S. 10:9-103(a)(2)) provides that "a
security interest in goods is a purchase-money security interest . . . to the extent that the goods are
purchase-money collateral with respect to that security interest." "Purchase-money collateral" is
defined as "goods . . . that secur[e] a purchase-money obligation incurred with respect to that
collateral." A "purchase-money obligation" is defined, in turn, as "an obligation ... incurred as all

or part of the price of the collateral or for value given to enable the debtor to acquire rights in or the
use of the collateral if the value is in fact so used." La. R.S. 10:9-103(a)(2). Comment 3 to Section

9-103 explains that “purchase-money obligation” reaches more than just the listed price of the item
purchased:

As used in subsection (a) (2), the definition of "purchase-money obligation," the
"price" of collateral or at the "value given to enable" includes obligations for
expenses incurred in connection with acquiring rights in the collateral, sales taxes,
duties, finance charges, interest, freight charges, costs of storage in transit,
demurrage, administrative charges, expenses of collection and enforcement,
attorney's fees, and other similar obligations.

The concept of "purchase-money security interest" requires a close nexus between
the acquisition of collateral and the secured obligation. La. R.S. 10:9-103(a)(2) ,
Comment 3, UCC (emphasis added).
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The current commercial practice, discussed below, recognizes negative equity owed on a
trade-in as a routine “expense incurred in connection with acquiring” the new vehicle, and the
financing of the remaining debt on the trade-in has more than a “close nexus” to the acquisition of
the new vehicle. Since buyers with negative equity on their trade-ins seldom have cash to pay off
the amount owed, inevitably that amount must be financed by the creditor on the new vehicle or by
some other creditor. So in many cases, the “nexus” is so close that the new car cannot be acquired
without financing from the new purchase-money creditor to retire the negative equity.

B. The Louisiana Motor Vehicle Sales Finance Act

Further support for the argument that the term “price,” as used in Section 9-103 of
Louisiana’s Article 9, includes charges for negative equity can be found in Louisiana’s Motor
Vehicle Sales Finance Act. La. R.S. 6:969.6(4) of that Act provides that:

“4) ‘Cash price’ means the price for which the seller would have sold the motor
vehicle to the consumer and the consumer would have bought from the seller if
such sale had been a sale for cash instead of on credit. The cash price may include
any sales taxes, documentary fees, notary fees, license, title, filing and lien release
fees, negative equity trade-in allowances, insurance premiums, extended
warranty, service contract, and similar fees, and charges for delivery, installation,
repair, alteration, or improvement to the vehicle.” (Emphasis added)

In adopting this broad definition of the term “price,” the Louisiana legislature signaled it
intent to authorize charges for negative equity in the sale of motor vehicles in order to facilitate the
sale and financing of such vehicles in the state of Louisiana. It did so because it viewed charges for
negative equity, as well as insurance premiums, extended warranty coverage and service contracts,
as beneficial to consumers and as bearing a “close nexus” to the sale of automobiles in Louisiana.

Section 9-103 and Comment 3 of Louisiana’s Article 9 therefore dictate that these charges are part

of the “price” of the motor vehicle and are therefore “purchase-money obligations.” Since charges
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for negative equity and gap insurance are “purchase-money obligations,” Ford Credit’s entire
security interest in the Debtor’s vehicle is a purchase money security interest, protected from
bifurcation and cramdown under the hanging paragraph.

C. Commercial Practice and Public Policy

Since all decisions interpreting commercial law have the capacity to facilitate or impair
commercial activity, courts should be sensitive to commercial practice when they are interpreting
federal and state statutes. The commercial practice in this case supports the proposition that
including negative equity into a new contract creates a purchase-money security interest. So far as
one can tell from reading the cases, the law review literature, and the contracts, the consumer and
creditor parties to these transactions treat the negative equity portion of the new debt in exactly the
same as every other part of the debt. They regard it as secured by the newly sold vehicle in exactly
the same way as every other part of the debt.

In evaluating the commercial practice that underlies these cramdown cases, one should
remember that these debtors are always employed (otherwise they would not be in Chapter 13), and
they are always the owners of vehicles. These cases do not involve powerless consumers who must
accept anything that a creditor offers. Here the Debtor chose to purchase a new vehicle and asked
the dealer to accept his used vehicle as a trade-in. The Debtor asked the dealer to finance the
negative equity related to the trade-in vehicle so the purchase of the new vehicle could be completed.
The Debtor and the dealer agreed upon financing terms for the purchase of the new vehicle, and
those terms included the financing of the payoff of the negative equity. The dealer’s financing terms

were thus knowingly accepted by the Debtor.
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The Debtor chose to trade in his used vehicle on anew 2004 Ford Ranger; he bought the Ford
Ranger less than 910 days before he filed Chapter 13. The dealer’s willingness to finance the
negative equity of $11,488.59 on the Debtor’s used vehicle enabled him to complete the deal as he
chose and it facilitated his purchase of the new vehicle that he was under no compulsion to purchase.

It is a basic principle of American commercial law- learned from Karl Llewellyn, father of
the Uniform Commercial Code - that the law should follow practice, not the other way around. That
principle is particularly powerful where the practice appears to have been freely chosen by parties
who had other alternatives.

IV. CONCLUSION

The words, the statutory history, the Congressional intent, the analogies to the federal Truth
in Lending law and the breadth of the “purchase-money” umbrella under Section 9-103(a)(2) of
Article 9 of the Louisiana Uniform Commercial Code (La. R.S. 10:9-103(a)(2)) and the Louisiana
Motor Vehicle Sales Finance Act (La. R.S. 6:969.6(4)) direct this Court to reverse the Orders of the

Bankruptcy Court.
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Respectfully submitted this 15™ day of May, 2008.

James J. White, Esq.

Michigan Bar No. P22255

625 South State Street

Ann Arbor, MI 48109

Tel: 734-764-9325

Fax: 734-647-7349
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Association and National Automobile
Dealers Association
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/s/ Lawrence R. Anderson, Jr.

Lawrence R. Anderson, Jr.

Louisiana Bar Roll No. 2470

Seale, Smith, Zuber & Barnette

8550 United Plaza Blvd., Suite 200

Baton Rouge, LA 70809

Telephone: (225) 924-1600

Fax: (225) 924-6100

Email: [randerson@sszblaw.com

Local Counsel for Amici Curiae American
Financial Services Association and National
Automobile Dealers Association
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I hereby that one copy each of the foregoing brief was mailed this date, through the United
States Postal Service with postage prepaid and properly addressed, to the following: (1) D. Patrick
Keating, P.O. Box 490, Opelousas, LA 70571; (2) Hamilton J. Chauvin, Jr., P.O. Box 3442,
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Baton Rouge, Louisiana, this 15" day of May, 2008.

/s/@gg. Anderson. Jr.
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION
FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00034
VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN

consolidated with

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00037

VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN

ORDER GRANTING LEAVE TO FILE BRIEF OF AMICI CURIAE

Considering the Unopposed Motion for Leave to File American Financial Services
Association and National Automobile Dealers Association Original Brief of Amici Curiae in Support
of Appellant and it appearing that no party is opposed to the Motion:

IT IS ORDERED that American Financial Services Association and National Automobile
Dealers Association be and they are hereby granted leave to file American Financial Services
Association and National Automobile Dealers Association Original Brief of Amici Curiae in Support
of Appellant Ford Motor Credit Company attached as Exhibit “A” to their Unopposed Motion.

Lafayette, Louisiana, this day of , 2008.

JUDGE



IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAFAYETTE DIVISION
FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00034
VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN

consolidated with

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO. 6:08CV00037
VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED
METHVIN
CERTIFICATE OF SERVICE

I hereby that one copy each of the Unopposed Motion for Leave to File American Financial
Services Association and National Automobile Dealers Association Original Brief of Amici Curiae
in Support of Appellant filed on behalf of American Financial Services Association and National
Automobile Dealers Association on May 15, 2008, and the proposed Order Granting Leave to File
Brief of Amici Curiae submitted to the Court on that date was mailed, through the United States
Postal Service with postage prepaid and properly addressed to the following: (1) D. Patrick Keating,
P.O. Box 490, Opelousas, LA 70571; (2) Hamilton J. Chauvin, Jr., P.O. Box 3442, Lafayette, LA
70502-3442; and (3) Steven D. Wheelis, Wheelis & Rozanski, P.O. Box 13199, Alexandria, LA

71315-3199.
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Baton Rouge, Louisiana, this 15™ day of May, 2008.

/s/ Lawrence R. Anderson, Jr.

Lawrence R. Anderson, Jr. / #2470

Seale, Smith, Zuber & Barnette

8550 United Plaza Blvd., Suite 200

Baton Rouge, LA 70809

Telephone: (225) 924-1600

Fax: (225) 924-6100

Email: lranderson@sszblaw.com

Local Counsel for Amici Curiae American
Financial Services Association and National
Automobile Dealers Association
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:08CV0034
VERSUS CHIEF JUDGE RICHARD T. HATIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

CONSOLIDATED WITH

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:09CV0037
VERSUS CHIEF JUDGE RICHARD T. HAIK, SR.
CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

MOTION TO DISMISS APPEAL AS MOOT

NOW INTO COURT, through undersigned counsel, comes CARL
HEBERT, Appellee herein, who, respectfully represents that there
is no longer a controversy in this case and, as a result, this
appeal should be dismissed and in support of this dismissal,
represents as follows:

1.

Carl Hebert, Appellee, (hereinafter referred as “Hebert” or
“Debtor”) filed for voluntary relief under Chapter 13, Title 11
of the United States Bankruptcy Code on March 27, 2007 and on

that day an order for relief was duly entered.

2.
The Debtor’s original Chapter 13 Plan provided for the
payment to FMCC for a secured claim in the sum of $8,000.00.
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3.

On June 4, 2007, Ford Motor Credit Company (hereinafter
referred to as “FMCC”) filed a proof of c¢claim in this
proceeding. A copy of the proof of claim filed by FMCC is
attached hereto and made a part hereof as Exhibit 1. The proof
of claim was filed as a secured proof of claim in the sum of
$20,514.64.

4.

On June 6, 2007, FMCC filed an Objection to the original

Chapter 13 Plan filed by the Debtor.

5.
On June 25, 2007, the Debtor filed an Objection to the
proof of claim filed by FMCC.

6.
After briefing, a hearing was held before the Honorable
Robert Summerhays, U.S. Bankruptcy Judge on August 22, 2007 and

a decision was taken advisement.

7.

On December 21, 2007, Judge Summerhays issued an opinion,
in open court, sustaining, in part, the Debtor’s objection to
the proof of claim of FMCC and overruling, in part, FMCC’s
objection to plan confirmation. A copy of the oral opinion of
Judge Summerhays 1is attached hereto and made a part hereof as
Exhibit 2). It is this opinion that is currently before this
Court on appeal.

8.
In essence, Judge Summerhays opinion held that while

“negative equity” and Gap insurance were not to be considered a
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part of the purchase money security interest of the transaction,
all pre-petition payments made by the Debtor to FMCC would first
be applied to the non-purchase money component of the claim of
FMCC. (See Judge Summerhays oral opinion dated December 12, 2007
at pages 12-14.)
9.

In order to properly calculate the secured claim of FMCC
pursuant to the ruling by Judge Summerhays, the Debtor needed
the amount of pre-petition payments made by the Debtor to FMCC.

A request for that information was made on December 12, 2007.

10.
FMCC filed a Notice of Appeal on December 21, 2007, and

filed a Second Notice of Appeal from a separate order on January

4, 2008.

11.
Both appeals were docketed on January 7, 2008, with a
Notice of Setting of the Bankruptcy Appeal filed in each case on
January 15, 2008, setting briefing schedules and deadlines.

12.
A Joint Motion to Consolidate the two cases was filed on

January 15, 2009 and granted on February 12, 2008.

13.
A Joint Motion to Set Aside the Notice of Setting
Bankruptcy Appeal was also filed in each case on January 15,

2008 and granted on February 12, 2008.
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14.
The District Court entered a renotice of the setting of the
Bankruptcy Appeal on February 14, 2008, setting forth briefing

schedules and appropriate deadlines.

15.

On April 29, 2008, FMCC faxed to Debtor a 1list of all
payments made to FMCC by the Debtor prior to the filing of the
bankruptcy case. The 1list showed that the Debtor made a total
of $12,529.95 in pre-petition payments to FMCC. A review of the
proof of claim of FMCC (Exhibit # 1) and the attachments
thereto, will show the value given to “negative equity” is the
sum of $11,488.09, GAP insurance is the sum of $595.00 together

with other minor charges.

16.

In applying the pre-petition payments as required by Judge
Summerhays’ ruling dated December 12, 2007, virtually all of the
pre-petition payments would be applied to the payment of
“negative equity” and GAP insurance and not toward the reduction

of the secured claim of FMCC.

17.

On April 30, 2008, Debtor filed an Amended Chapter 13 Plan
providing for the payment of the secured claim of FMCC in the
sum of $20,514.64. A copy of the Amended Chapter 13 Plan is
attached hereto and made a part hereof as Exhibit 3. A hearing
on confirmation of the BAmended Chapter 13 Plan is set for

hearing June 4, 2008 in the bankruptcy proceeding.
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18.
The Amended Chapter 13 Plan provides for the payment, in
full, of the secured claim of FMCC as set forth in its proof of
claim (Exhibit # 1).

19.
Since the secured claim of FMCC is now being paid in full
pursuant to the Amended Chapter 13 Plan, there no longer a
controversy between the Debtor and FMCC and, as a result, this

appeal is now moot.

WHEREFORE, CARL G. HEBERT, through undersigned counsel,
prays that this Motion be deemed good and sufficient and that
the Motion be GRANTED and that this appeal be dismissed as now
being MOOT.

Respectfully submitted by:

GALLOWAY JEFCOAT, LLP

/s/ D. PATRICK KEATING
By:

D. Patrick Keating #14417/7230
P.O. Box 61550

Lafayette, LA 70596-1550
Phone: (337)984-8020

Fax: (337)984-7011
Email:rickkeating@charter.net
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the above and foregoing
Motion to Dismiss Appeal as Moot has been served upon the
following parties: Debtor, Carl G. Hebert, 565 Market Street,
Arnaudville, LA 70512; Ford Motor Credit, thru its attorney,
Stephen Wheelis, Wheelis & Rozanski, P.O. Box 13199, Alexandria,
LA 71315-3199; Chapter 13 Bankruptcy Trustee, Keith A.
Rodriguez, P.O. Box 3445, Lafayette, 1A 70502; Attorney for
Movants, Lawrence R. Anderson, Jr., 8550 United Plaza Blvd.,
Suite 200, Baton Rouge, 1A 70809 and, Office of U.S. Trustee,
300 Fannin St., Suite 3196, Shreveport, LA 71101, by placing
same in the U.S. Mail, postage prepaid and properly addressed.

Lafayette, Louisiana, this 15 day of May, 2008.

/s/ D. PATRICK KEATING

D. PATRICK KEATING [Bar:14417/7230]
GALLOWAY & JEFCOAT, LLP
P.0. Box 61550
Lafayette, LA 70596
Telephone: (337) 984-8020
Fax : (337) 984-7011
Email : rickkeating@charter.net



IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:08CV0034
VERSUS CHIEF JUDGE RICHARD T. HAIK,
SR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN
| CONSOLIDATED WITH

LORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:09CV0037
VERSUS CHIEF JUDGE RICHARD T. HAIK,
BR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

MOTION TO DISMISS APPEAL AS MOOT

EXHIBIT # 1

PROOF OF CLAIM FILED BY FORD MOTOR CREDIT CORPORATION

Wi ctioes <1 4 v e b

ARl | Co | !
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N eacarn Diate Lot OF Losiatane N7

PROOP OF CLAIM

E-FILED

In re (Name of Debtor)
CARL HEBERT

v+ PLEASE SEND
DISBURSEMENTS

TO:

FMCC

Drawer 55-953

P.O. Box 5500

Detroit Ml 48

Capse Nusber
07BK-50372

0
25
0

Nams of Creditor
(The person or entity to whom cthe rdebtor owes money or
propesty) .
Ford Motor Credit Company
P.O. Bo

0. X SJ’lgOl
Livonia, Michigan 48153-7901

i

Stephen D. Wheello
O. Box 131

P. 9
ai dria, LA 71315-31
316845 5800 315-3199

PACE 15

THIS
USE ONL

$ FOR
COURT Y

ck i i
gv'-’;: e‘,’g’l‘selhxm(ﬁ:d.a“:oslt“t
of claim relating to you

c}a o. Actach copy Of” stacement
giving particularh.

0O <Checr box : ! you have never
received mz ot IceEs ffom the
bankruptcy Court in chis case.

2  Check box if che address
diltin trom the address on the
gg::tope sent to you by the

s).a:ss.hete if chis glaim: © "™ a previously filed clelm,

ACCOUNT OK OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR
FMCC Account Number: XXXX3067

1. BASIS FOR CLAIM:

X Goodg sold

[«] aggvgcfsa :rformed

{3
é g§§ggna? in?uzy/wrongtul death
T 8
[=] Other - Priority Claim

o ¥§§§7§f benefits as defined in 11 U.S.C. §
o g: eg salaries, and compensations (Fill out
Your social security number
?gg:ld cqmpensations foxr services performed
to

2. DATB DEBT WAS INCURRED: 01/31/05

3. IF COURT JUDGMENT, DATED OBTAINED:

ow
M Co be in

a art in another

X §tgin h D:?rié ng%%li&e%‘é?léég 4?£ security intevest
" he ATTTAS g TR eg cje‘ O other lDescrise[“’

eal Estate X i
brfe?‘.y?. pfus all acczued incerest, charges an

Amoynt o€ arrearage and othor charges included in secured
Jaim above: 1 o

1 I {
8 ShNSECOnen MiuERjopIy cLAT 3
JITYTSI O _TIem om
erey secur!nq Lge gga th o0 To the esxien

el uz
bperty ¢f the gebto
?;é _r;t\zwv:lue o? sich property is 1¢ss than the amount o

5 TO’NH‘. ﬁ”l@o%soys $20,514 .64 $
E FILED: TONSeCUYedT  (Securedr

Plus all interest, charges and fees accrued.

a .Check this box if claim includea pre eti%ion
ciaim. Attach Plus itemized statement of all

REDITS SETOFFS; The amount of all

claim, claimant has deducted a

Priorxt& ‘ Sec c 18 g
CHECK THE APPROPRIATE BOX OR BOXES that best

4. CLASSIP1 ION OF CLAIM. Under the Bankruptcy Code all claims classified as one or more of th
g fn : ?&TUnsecuteaanon riorit (2? Unggcu eg H %3 ureg. I 1 i
claj be 1 gne Cc tegog§ and er.

describe your claim and STATE THE AMOUNT OF THE CLAIM

“TPrIorITY)

¢ eg in addition to the principal amount of the
l;axge P p

ments on thi

6.
g; §1te gnange¢ucted for cthe puxpose of m?%!ng this
DéEcng this amounts

e
08S e for part of

O UNSBCURED PRIORITY CLAIM $ _
Specify the priority of the claim.

S T e R TR
efor 1] v
tgti?n O celxlucn oi the J b ,5, bun":neug?‘zhichevn'

},j car Lef - V.§.C. s07{a z ) .

.ont‘: tions tO an employes bens .- U.5.C. 8§

Q "F to §900 of deposits toward purch se, letu. or tental
- grmnx or {erv.tcel ter Be sonlr. 2amily, oc
hougebobld uge--11 U.5.C. § sb7(al (¢

O Texes cr penaltul of governmentsl unita--11 ¥.8.C.

5072} .73
hec--01 U.5.C. $8 507(s) (2). (a)(%)--(Describe briefly)

0 it plan

$20,514 .64

=rseaTi

tional charges.

ciaim has been
TOO0 .claam. In
hat claimant owes to

THIS SPACE IS FOR
CSURT USE ONLY

7. SUPPORTING DOCUMENTS. Atta cépies of aupgorting documents, sugh a8
promissory notes, purchase grders, invoices, itemizéd statements of runnin
accounts, contracts, courg ju gments or evzdegce of security interegts. I
the documents are not availablé, explain. If the dccuments are voluminous,
attach a summary.
8. TIME-STAMPED CORY: To recejive an acknqwledgment of the filin f your
ciaI&, enc?ose a stamped, self-ad ressegwenvglope and copy o% ghgs groof of
claim,
Date Sign and print the name and title, if any of the creditor or

other pftgon authorized to Eile this cTa¥m {attach copy of

5 power of attorney, if any)

06/04/07 °

BY: 494 Steghen D. Wheelis
3 LIS, ALTOTNey
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GAP COVERAGE DISCLOSURE
Buyer: ler:
cARL &) tEeaen;T Seller
565 MARKET S
ARNAUDVILLE LA 705t2 ggsegmog%ﬂ INC |
- . LAFAYETTE LA 70509 \
2004 DKY% ruck ranGeR oPRd%i 2008

We are obligated under Louisiana law to provide you with the option of voluntarily purchasing GAP
insurance or similar coverage in connection with the credit purchase of your vehicle. GAP coverage
protects you if your vehicle is damaged beyond repair or is lost and can not be recovered, and the
proceeds of your insurance or amounts yowreceive from third persons is not sufficient to fully pay .
and satisfy what you then owe under your vehicle financing contract. GAP coverage will pay this i

difference to the contract holder so that you may not be required to “come out-of-pocket” to pay this
additional amount.

YOU ARE NOT REQUIRED TO PURCHASE GAP COVERAGE FROM US AS A
CONDITION OF OBTAINING CREDIT. If you wish to purchase GAP coverage fromuson a
purely voluntary basis, you may do so by checking the appropriate box and signing below.
60 585,00
Cost of GAP coverage for a term of months: §-
F{ 1(we) elect to voluntarily purchase GAP coverage from you for the above cost and term, and
request that you finance this amount under my vehicle financing contract. |

e @ e o, me = —a————— - aaa—

.10 I(we) decline to purchase GAP coverage from you. (By declining to purchase GAP coverage,

! youacknowledge that you may remain liable to the holder of your vehicle financing contract
for the difference between (1) the amaunt you owe the contract holder following the totat
loss of your vehicle, and (2) the amount you receive in insurance proceeds and from third
parties causing damage to the vehicle.)

RLERT
oY

=—€ARE—6—HE
Buyer Co-Buyer -

Notice to Buyer: Keep this form in your records along with your vehicle financing contract.

FORM LMVC/GAP (07/01)




GAP

Deficiency
IR — Waiver
COVERAGE "™ Addendum

| omv—LAFAYETTE s —EA wreooe 79809

. "Case 6i0B-CEO00 34 RTHEEM . Document 23-2 = TTSUSSSmews — Pags 5 of 347> 1

CUSTOMER (BORROWER/LESSEE) INFORMATION
ustwawe . HEBERT rrsTrame __GARL moptemmu 8

streeTaporess 565 MARKFT ST wTe

oy . _ARNAUBVILLE sare__ LA zeoove __20R12

woueprones (33717547367 sus. prones ___{ 3371839-0984
COVERED VEHICLE INFORMATION

aanuracturea . FOR0D TRULK mooe. ___RANGER vean 2004

vewceiosumeen __LFTYR14U34PB06437

GHARGE YO GUSTOMER FORDEFIGIENCY WAVER ADDENDUM § 535.00 omamaL paTE oF conract 0173172006

contmactiom X teee o Q lessow o £3395.08

DEALER INFORMATION ‘
DEALERS oeacerswe _ HUB CITY FORD INC

veampusionmis) — 00 newvewce & wseovenes O

streevaopaess . PO AO0X 80670

ASSIGNEE INFORMATION
assionee . FORD HOTOR CREDIT

INSTALLMENT SALES CONTRACT /LOAN/ LEASE ACCT.4

STREEY ADDRESS P ‘0' Box 105704

arv__ ATLANTA sare___ GA aecove__30348-5704

1 (CUSTOMER), WHOSE SIGNATURE APPEARS BELOW, ACKNOWLEDOGE THAT THE iINFORMATION CONTAINED ABOVE 1S, TO THE BEST OF MY
KNOWLEDGE, TRUE. | HAVE READ THE DEFICIENCY WAIVER ADDENDUM IN ITS ENTIRETY, ANO AGREE TO ALL OF THE PROVISIONS HEREIN.
THE PURCHASE OF THE DEFICIENCY WAIVER ADDENDUM 15 VOLUNTARY AND IS NOT REQUIRED TO OBTAIN CREDIT. { UNDERSTAND | MAY
OBTAIN GAP PROTECTION FROM AN ALTERNATE SOURCE, | UNDERSTAND ) MAY CANCEL TAIS GAP ADDENDUM AT ANY POINT DURING THE
ORIGINAL TERM OF THE RETAIL INSTALLMENT CONTRACT/LOAN OR LEASE. | UNDERSTAND THAT A CANCELLATION REQUESTED WITHIN
SIXTY (60) DAYS OF PURCHASE IS ELIGIBLE FOR A FULL REFUND, | UNDEASTAND THAT A CANCELLATION REQUEST RECEIVED AFTER SIXTY
(60) DAYS OF PURCHASE WILL BE REFUNDED PAO-RATA, UNLESS OTHERWISE REQUIRED BY APPLICABLE ST A}E LAW.

) 1 wisy,m THE DEFICIENCY WAIVER ADDENDUM. TNy
HPILFHS o P
- Vel / . A / ,%‘
DATE CUSTOMER'S SIGNATURE L3 ] OEALER'S SIGNA“mﬁ Fa .

Walver

Max loan amount: The lesser of $100,000 or 150% of MSRP/NADA Retaif; Max Term: 72 mos; Max vehicia age: 10 years from date ol Sales
Contract. This Addendum must be purchased at the time of execulion of Instaliment Sales Gontracl /Loan/l.ease Agraement. The named Customer
is rasponsibla to the named Dealer’/Assignee under the terms of the described Installment Sales Contract/l.oar/Lease Agreemant for any
indeblednaess resufting from & Tolal Loss of the Vehicla. Due to this Addendum being in efect, the Dealer/Assignee agrees to cancel

a portion of the Customer's indebtedness In the evant of a Total Loss of the Vehicle as defined herein. Dealer/Assignee agrees to cancel a

portion equal to the Unpaid Net Balance less the Actual Cash Vatue (ACV) of the Vehicla, both as defined hsrein. Any primary insurance deductible
amount in excess of $1,000 remains the Customer's rasponsibliity®. It is further agreed that the maximum amount cancelad is limltad to §100,000.

DECLINATION OF DEFICIENCY WAIVER ADDENDUM
O ! DO NOT CHOOSE TO PURCHASE THE DEFICIENCY WAIVER ADDENDUM. | UNDERSTAND THAT BY NOT ACCEPTING THIS
DEFICIENCY WAIVER ADDENDUM, | AM NOT ENTITLED TO ANY OF THE BENEFITS IN THE EVENT OF A TOTAL LOSS OF THE VEHICLE.
DATE CUSTOMER'S SIGNATURE : DEALER'S SIGNATURE
GAPCoverage
PO Box 23038
San Diego, CA 52183-3850
1-848-768-0100
Cigan Whits « CUSTOMER Vollow « GAPCOVERAGE Fink +DEALER Goldenrod s LENDER 103R04)

o A e —————— e - A ————

e t—————

et - o—n——— i et
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TO: FORD MOTOR CREDIT COMPANY, P.0O. BUX 380910, MINNEAPOLIS, MN 554390910

| UNDERSTAND THAT THE VEHIGLE LISTED BELOW MUST B8 COVERED 8Y BOTH COLLISION AND COMPREHENSIVE COVERAGES, OR FIRE AND THEFT AND
F COMBINED ADDITIONAL COVERAGES AND WITH $1 :000 MAXIMUM DEDUCTIBLES. INSURANCE MAY BE OBTAINED FROM A PERSON OF YOUR CHOICE.

My present insurance coverage Inclutes the required coverage. 1 WILL MAINTAIN CONTINUOUS INSURANCE: through the
insurance company shown below, requesting my agent to note the lienholder’s interest in the vehicie and endorse the policy with a
loss payable endorsement in favor of the Lienholder at the above address.

Year  |Make Mode! Body Siyie Vehicle Identifica tion Number
2004| FORD TRUCK RANGER SUPERCAB 4X2 2DR 1FTYR141534PB06497
PURCHASER INSURANCE COMPANY :
Name
Mem | CARL 6. HEBERT (¥ Krwown) %st:vq_. s
. Poficy or
N | 565 HARKET ST Snierte | /D TP 72 -2
Cht Effactive
sf'lg‘ ARNAUDVILLE LA 70512 Dotes | erom: S YO 1 S 2Y— = &
] E AGENT _ O rRe.neFLoxc [ cowmen
Coversge CTIBLE $ st
A b(i G w O R DEDUCTIBLE - $1000

Street

Number 20:% For Fard Credit Use Oriy:
Cit hd

%% O'P Jé . S72 T AU ...m&zsn,,,_JQ;Q.%sﬁ#M
=) 7 c

2t
Purchaser Signature (REQUIRED) MELEEL g"Date
dgis—l-\{

Déalér/Salesperson Signature (REQUIRED) Date

OPTIONAL INSURANCE QUOTE - ARE YOU READY TO SAVE HUNDREDS?*

Fard Motor Company Insurance Services® program would (ike to contact you with a personalized auto insurance quote built around your
vehicle and your individual needs. For a no cost, no cbfigation aulo insurance quote, complete the 3 easy steps below.

@ &’E‘S!‘n:'éﬁ FOR QUOTE) D D

YES NO

Proferrad Phano (nclude area W
@ | ) & B

Emali Address (optional)

®

Purchaser Signature (REQUIRED FOR QUOTE) Date

*American Road Services Company ("AMRO"), a subsidiary of Ford Motor Company. and Instogic Corporation (“InsLogic™) are the licensed
insurance agencles that provide all information far the Ford Motor Company Insurance Services program. Ford Motor Company Is not an
insurance company or agent. Ali insurance is underwritten by insurance companies that are not affiliated with Ford Motor Company, AMRO or
inslogic. In Cailfornla and Massachusetts, AMRO does business as American Road Insurance Agency, One American Road, Dearborn, Mi
48126 AMRO license #0C02678 . In Californla, InsLogic does business as InsLogic Marketing Services Company, P.O. Box 5177, Cak Ridge,
TN 37381 (nsLogic license #O0CB4272. Phone: 1-866-673-3673 Fax: 1-877-283-1582.

+ Savings amount is based upon premium comparison infarmation provided by customers who purchased policies through the Forg Motor
Company Insurance Services program. Not all customers will save on thelr insurance premium. individual savings will vary.

€ 182069 Oct 04 Previous sditions may NOT ba used, FORD CREDIY COPY |
304 Procodure 751)

——— — s o~ ——
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4rizzl . . :* Louisiana Department of Public-Safety and Corractions
) : Offlce of Maotor Vehicles —

Compiele all required intormation P.O. Box 64886, Baton Rouge, LA 70896-4886 | Trasrincooe i :
0%7%?72005 lvmuwucx VEHICLE APPLICATION OEALEA COOE N2004-466

N Make ticanse No. Exg. Dats

1FTYR14U34PB06497 ORD TRUCK

Soay Colev Yeu desge Modaiveighi if vohicle is @ manutacturad home, {s il used as a residence?
SUPERC  |BRIGHT RED 2004 5132 ANGER Jves {No

Nama ol Ownsr Onver's Licanse of BIN
CARL G. HEBERT 4417428

Nama of Joint Owner [ spphicedie) Otver's Licanse os EIN

Owan ¢ Pnacns Rendonce Agorese (of Butineta Locaton's Vercie 18 Uged 1or Comme:ciel Purpotas)

565 HARKET ST

Are you realdlng within the corporets fimits of a municipatity?

XX ves 0O ~no ARNAUDVILLE

[ Pesion

ARNAUDVILLE ST LANDRY LA 70512

Euie/lp Ars you rasiding within a speciaf tax district or ward?

O yes XXIHO  if yes, what ward or district?

e Owsie G e [ e G e
Mame ~ Orvar's Licenge or EIM of Lasres o Renter

= 181" TFTRWO7L 13KD03402
Cav Fartah [Z

TR {38342

VEHICLE IS SUBJECT YO SECURITY AGREEMENT AS FOLLOWS:

ELECTROMNC LIEN
TRANSFER CODE

ORE HOTOR crepIT

S0eons Lisancicar's Name

- —— ——— —

"8, BOX 105704

Street

_ TUARTA 6A 30348-5704 T
B $T73T/05 oT/Sj0s [ [ 1859000~ [~ 17500.00
Tt 1850 [ WA [t 800 ™ 4827.00 " -3737,00
Wongage Fee 10.00 Tas /A Tow Foe R/A DUPLICATE TITLE AFFIDAVIT (Must be signed by owner and notarized.)
Cgeatn Fae * “ex Poraty Thaceteraovs Foq The ceriticate of tille Issued (o me was
40,00 N/A N/A |Dtwst O mutliaed O never recelved
e Frandies Fau *taigron) Tolst Fess o B
A WA 7650 e e Bovaut e = obiinad by anove
N/A N/A N/A person, .
Ueenta Perattv Tea Creda Brard T O give the Commisioner permission to mall the title ta ihe address on this
N/A N/A 76.50 applicatian.
BE SURE TO SIGN AND DATE

1 do swear or aflirm that iha informatlon contained in this document is true
and correct to the bess of my knowledge.

1| have and wiil maintain, during this registration period, vehicie liabilily
insurance (security) required by LRS Title 32:861-885. Failure to maintain
as agreed wil! be 3 violation ol law which may resuit in criminal
prosecvlion and/or suspension oi regisiration priviieges

i1 1he vehicte being registered iz delined as a commarcial motor vehicle
by the Federa! Moior Carvier Safety Regulations and/or Federai Hazardous
Material Reguiations, by signature below regisirant dectlares knowiedge of

Vi

O [ ol O e
2
Yhiness Wetness
Sworn snd subscribed belore me this day of .

Notary Public oc Motor Vahicie Qlhest

AFFIDAVIT OF NON-POSSESSION OF TITLE BY LIENHOLDER
Must be nigned by lisnholder and notazized.

01/31/2005 1 hereby swaar or &irm that thle of above described vehicle showing lien in our
per-m—y T favor was [J never received (J recelved and surrenderes 1o the owner.
Co-Apphcant’s Sipnetwre Date Lennoicars Ssgraure

PROOF OF LIASILITY INSURANCE MUST BE FURNISHED AS
PROVIDED FOR BY LAW BEFORE THIS FILE CAN BE PROCESSED.

File must be submilted within 40 days (rom the dete,of purchase. For
manuiactured houses (mobiie homaes), file must b submitiad by the 20th of
the maonth lollowing the month of dellvery.

*Tax Penally: 5% of saies 18x due tor 30 days of fraction theraof {(not lo
excesd 25%).
‘imerest: 1.25% of sales tax dus for 30 days or fraclion thereol
{no maximum).

wanets

Sworn and subscribed before me this day of

Solary PUbIG 0 MORO! VAN Oikces

RECEIVED/RESECTION DATE(S)

——— — .
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:08CV0034

VERSUS CHIEF JUDGE RICHARD T. HAIK,
SR.

CARL G. HEBERT

]

MAGISTRATE JUDGE MILDRED METHVIN

CONSOLIDATED WITH

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:09CV0037

VERSUS CHIEF JUDGE RICHARD T. HAIK,
SR.

|CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

MOTION TO DISMISS APPEAL AS MOOT

EXHIBIT # 2

ORAL JUDGMENT RENDERED December 12, 2007 by the HONORARBRLE
o ROBERT SUMMERHAYS, U.S. BANKRUPTCY JUDGE

F’!»‘:’rx_:;.‘«'_‘ AT
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LTSS

o .1
oy UNITED STATES BANKRUPTCY COUR s o
.. FILED
WESTERN DISTRICT OF LOUISIANA i .
A1 JN 16208
LAFAYETTE
| ¥ e e

Case No. 07-50372

»*

IN RE: CARL GERARD HEBERT,

B Chapter 13
DEBTOR. *
* Lafayette, Louisiana
December 12, 2007
LI I I A *
HEARING,

BEFORE THE HONORABLE ROBERT SUMMERHAYS,
UNITED STATES BANKRUPTCY JUDGE

Rk APPEARANCES:

For Debtor: Law Office of D. Patrick Keating
BY: D. PATRICK KEATING, ESQ.
P.0. Box 490
Opelousas, Louisiana 70571
For the Trustee: . Law Office of Hamilton Chauvin
BY: HAMILTON CHAUVIN, ESQ.
P.0O. Box 3442
Lafayette, Louisiana 70502
For Ford Motor Credit: BRIAN ROBINSON, ESQ.
lwf
@ﬂ Court Audio Operator: Stecey Soileau, E.C.R.O.
; Transcriptionist: Dorothy éourgeois

84425 Terrell Road
Bogalusa, Louisiana 70427
(985) 886-1015

- fgl Proceedings recorded by electronic sound recording, transcript
. produced by transcription service.
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oee O SRS IS 225, 1 oIRO Y2008 o 20014
| - 2
P 1 PROCEEDINGS
- 2 (Wednesday, December 12, 2007)
,;ﬂ 3 * * * * *
;ﬁ 4 THE COURT: Please be seated. We're going to take up

‘5 |the Hebert case.

6 (Matter is called by Clerk)
7 MR. CHAUVIN: Hamilton Chauvin for the Trustee.
8 MR. KEATING: Rick Keating, Your Honor, for the
9 [Debtors.
10 . MR. ROBINSON: Brian Robinson for Ford Motor Credit.’
11 THE COURT: We were here back in August, and.had
o 12 [arguments relating to a hanging paragraph issue. At that time,
{\m‘ 13 |the Court took the matter under advisement. This deals with

14 [the thorny issue of the treatment of negative equity, and now

15 [that I have my notes, I can issue a ruling.

16 * * * * *
17 RULING

18 * * * * *

19 THE COURT: This matter comes before the Court as an

objection by the Debtor to a proof of claim of Ford Motor

59

21 |[Credit. Ford’s proof was filed as a fully secured claim for

bt
:

4]

s

22 [the amount of $20,514.64. The debt is secured by a 2004 Ford

23 Rahger. Ford contents that its claim is protected for

24 |modification by the hanging paragraph tacked to the end of 11

| 25 |usc 1325.
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The Debtor contends. that a portion of the claim
represents funds advanced to pay off the deficiency balance or
negative equity for a vehicle, a previous vehicle that they had
traded in when theylbought the new vehicle. The Debtor
contends that this portioﬁ of the claim is not protected by the
hanging paragraﬁh.

The Court took the matter under advisement, after ‘a
hearing cn August 22, 2007, after considering the pleadings and
arguments of Counsel and the relevant authorities. The Court
is prepared to rule on the matter.

| The hanging paragraph altered the treatment of
certain allowed secured claimé in Chapter 13 cases.
Specifically, the hanging paragraph provides that:

“Section 506 shall not apply to a claim described in
that paragraph, if the creditor has a purchase money
secufity interest securing the debt that is the subject of
the claim.”

The debt was incurred within 910 days preceding the
date of filing of the petition, and the collatefal or debt
consists of a motor vehicle acquired for the personal use of
the Debtors. The parties do not dispute that the Debtor’s
vehicle was. purchased within 910 days of filing, or that it was
acquired for the personal use of the Debtor.

The present dispute centers on the requirement that

creditor have a purchase money security interest, securing the

EE
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4

debt that is the subject of the claim, and whether a portion of
the claim attributed to the financing of negative equity is
security by a purchase monéy security interest.

Bankruptcy Code does not define “a purchase money

security interest” or “a purchase money obligation.” As a
result, Bankruptcy Court looked to state law for guiéance.

Louisiana Revised Statute 10:9-103(A) (2), which is a

codification of the Uniform Commercial Code, defines “a
purchase money security obligation” as:

“An obligation of an obligor incurred as all or part
of the price of the collateral, or for value given to
enable the Debtor to acquire rights in or use of the
collateral, if the value is, in fact, so used.”

The'commentary to this provision explains that:

“As used in this provision, the definition ‘purchase
money obligation,’ the ‘price of collateral or the value
given to enable,’ includes obligations for expense;
incurred in connection with acquiring the rights and the
collateral, sales taxes, duties, finance charges,
interest, freight charges, costs of stofage and transit
demurrage, administrative charges, expenses of collection
and enforcement, attorney’s fees, and other similar
obligations. The concept of purchase money security
interest requires a c;ose nexus of the acquisition of

collateral and the secured obligation.”

-

| I I T ) 2 3 (I
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The courts that have addressed this issue have
recbgnized that the close nexﬁs are what enables a debtor to
acquire rights in property is fact intensive. |

The extent of the purchase money obligation is not
limited to the sticker price of the vehicle and that’s clear
from the commentary to 9-103. The commentary to 9-103 makes
clear that after eéxpenses related to the purchase, such as
taxes and administrative fees, that these fall within the
definition of a purchase money obligation.

However, each of these items are closely tied to the
purchase of the new vehicle. Indeed, almost all of the items
are required for the transaction -- and “the transaction” being
the purchase of the new vehicle -- to go forward.

As Judge London recently observed in In Re: Havyes,

376 BR 655 at 670, Bankruptcy Court, Middle District of
Tennessee, November 1°%, 2007:

“Not every dollar loaned becomes a purchase money
obligation by relationship in time or circumstance to the
financing of purchase money collateral.”

Judge London held.-- as I believe an emerging
mgjority of courts, albeit slight majority, have been heolding
-- is that negative equity is not a purchase money obligation.
It is not subject to the protection of the hanging paragraph.

The Court concludes that Judge London got it right in

Hayes, that negative equity, or funds used' to advance to pay

ST trerrae san

-
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off negative equity on a tradé in, does not constitute a
purchase money obligation. It is not subject to protection
under the haﬁging paragraph.' Negative equity does not fall
within any of the cateéories outlined in the_commentary.to
9-103. 1It, in fact, relates to ~-- if you can characterize it
as an expense -- an item that is wholly unrelated to the
purchase or to the second vehicle.

The funds advanced to pay off negative equity
constitute a separate transaction, whereby the creditors pays
off the deficiency balance of an old vehicle that the debtor is
trading in. This negative equity balance is tied to that prior
vehicle and reflects different considerations, including the
terms under which that prior vehicle was financed, as well as
the extent to which that prior vehicle was depreciated.

It does not relate to the “specific collateral” that
is protected under the hanging paragraph, collateral that has
to meet the other requirements of the hanging paragraph -- in
other words, the 910 day provision, as well as the personal use
provision.

The fact that negative equity is financed is part of
the same transaction, in the sense that it may be included on
fhe same underlying finance documents and take place at the
same time as the purchase of the second vehicle, wh;le it’s

relevant to showing a connection, it’s not the close connection

required to convert that part of the, financing into a purchase

oo ran
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money obligation. In fact, Judge London, in Hayes, observed
that courts have given too much weight to the presence of a
single contract with multiple transactions.

One argument tﬁat Ford raises is similar to an
argument that many creditors have raised, and that is that:

But for the financing of the negative equity, the debtor would
not have been able to purchase a new vehicle.

A "but for” relationship, that’s not supported by the
text of the hanging paragraph, nor is it supported by the
underlying case law or the Uniform Commercial Code.

More importantly, the Debtor contends, in its
response, that it had the option of retaining the prior vehicle
and continuing to make payments.

In any event, Judge Clark, in the In Re: Sanders

case, 2007 WL 304:7233, Bankruptcy Court, Western District of
Texas, October 18", 2007, addressed this argument and
dismissed the argument on the grounds that it proved too much.
Because, under this argument, a debtor or a creditor codld
essentially finance the payoff of a credit card balance, if
that credit card balance was standing in the way of purchasing
a new car.

Now, with due respect to Judge Clark, the Court is
not adopting that analegy, but I think that there is a closer
connection between the negative equity and the financing of

negative equity in the purchase of the new car, than in

TITTATSTC S feimmare Y b e AL g v e e tem e o e RN FThien LA Me meeen  CAABAITA LM . seots e m e . e
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Case: 07-50372 . Doc# 4 Filed: 01/16/2008 Page 8 of

Judge Clark'’s example. But, what Judge Clark’s example points
to is the problem of expanding the scope of what constitutes a
close nexus.

The Court believes that that should be construed
narrowly, and that’s consistent with 8-103, which éonstrues the
nexus narrowly to include expenses that are specifically
related to the collateral that, in this case, would be subject
to the hanging paragraph.

‘ The other-argument that has been raised by Ford, and
other creditors, is the impact of Louisiana's Motor Vehicle
Sales Finance Act, which has a provision that defines “price”
to include negative equity.

Courts have also addressed thls argument and have
reJected the argument. This Court agrees with the reasoning of

those cases, and I will cite In Re: Pajot, 371 BR 139,

Bankruptcy Court, Eastern District of Virginia, issued July
17", 2007, decided by Judge Douglas Tice. How Judge Tice
dealt with this argument was that the Finance Act, which is
similar to the provisions at issue here, deals Qith a different
subject matter. The act was not enacted to define “purchase
money obligations” or the “price of collateral” as used in-
Article 9. There’s no connection.

The Court disagrees and declines to follow Ford’'s

invitation to import the definitions from the Motor Vehicle

Finance Act into Louisiana’s version of the UCC.
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The final argument, which Ford has alluded to and
which many creditors have raised, and which many courts, who
have gone the opposite way, have focused on, is congressional
intent; the argument that, in enacting the hanging paragraph,
that congress’ intent was to protect this class cf claims from
modification, and to prbtect'this class of creditors.

The Cou;t can’t disagree that that may have been
congress’ intent. It may have been congress’ intent, but
congress’ intent, alone, does not control. A court must look
to how congresslinstilled this intent into the actual language
of the statute. A court cannot override unambiguous statutory
language merely because a court believes that that language
does not reflect congressional intent.

The Court rejects that argument, as well.

The other issue that has been raised is the treatment
of gap insurance. The same standards apply to gap insu#ance,
as well as the extent and whether or not there is a close nexus
to the purchase of the new vehicle. The Court agrees with
those courts who have held that gap insurance does not satisfy
the close nexus test, and is not a part of the purchase money
security obligation that is subject tb protection under the
hanging paragraph.

The Court cites in support Judge Magner’s decision in

In Re: White, 352 BR 633, Eastern District of Louisiana, 2006,

I understand that Judge Magner had alternative bases for her

el . LU PP I R A e O P PPN I T )
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decision on gap insurance. The.Court is relying on the nexus
argument in its ruling, and not any interpretation, any-other
interpretation of the UCC or other related statutes that
Judge Magner address in White.

The-Court will also point to the Pajot case, as well,
which came to the same conclusion.

In the end here, given the Court’s ruling, the
Court’s ruling raises two additional issues, and that is:

What is the impact, now that we have two components
to the claim, a purchase money and_a non-purchase money
component? How does that impact the purchase money component
and how we tréat it?

The courts have generally focused on two different
tests. The first test is the so-called “transformation test,”
which holds that a security interest that is part purchase
moriey and part non-purchase money completely loses its purchase
money character and is entirely transformed into a non~purchase
security interest.

A minority of courts have followed the transformation
rule.

The majority follows a dual status rule, which allows
the court to treat the portion that is purchase money as
purchase money, whereas the non~purchase money portion retains

its non-purchase money character and is treated accordingly.

The Court, at this juncture, as far as which rule the

L L e T
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Court applies, the Court considers this a matter of bankruptcy
law, and the Court considers, in this determination, it’s
appropriate to consider congressional intent, and congress’

intent to protect this class of secured credits.

In Re: Pajot in Support of the dual status rule.

Doc#:43  Filed: 01/16/2008 Page
" ' i1

The Court adopts a dual status rule. The Court cites

parties, but naturally flows from the Court’s ruling, is how to

allocate and how pre-petition payments are to allocated.

approaches. The first approach is to allocate pre-petition

Payments first tc the purchase money component.,

payments proportionately between non-purchase money and

purchase money, given the relative sizes of each component.
entirely, first, to the non-purchase money component.

the third approach, allocating it first to non-purchase money .
component, is provided for in the UCC for non-consumer
transactions. Thét's been incorporated into the Louisiana
version of the statute. But, for consumer transaction, it
leaves it to the court to decide how to allocate that, given

the particular case in front of the court.

The final question, which hasn’t been raised by the

The Pajot case, Judge Tice outlines three possible

The second approach is to allocate pre-petition

And, then the third approach is to allocate it

As Judge Tice observes, that first approach, -- or

The Court also believes that congressional intent is

T e et G L AL SV e AR A Formes st st o cees s Ll ac g e T e e I e e S A I T AT s o v e, e EOA debldlt 4 e sae. an
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relevant to this inquiry, since the Court has the option to

o 1
\-.,,"_.
2 |choose a method of allocation. And, given congressional intent
3 jto protect this class of creditors, pre-petition payments will
4 [go first tc the non-purchase money component of the claim.
5 The Debtor’s objection to claim is sustained, as set
6 |forth above.
7 The next question is where that leaves us? There’s
8 |an objection to the plar. That objection is overruled, to the
9 Jextent it’s based on the treatment of negative equity, but
10 |there may be a question, Mr. Keating, as far as the allocation
11 |of that and how it’s calculated..
12 * * %* . * *
.
Saam 13 MR. KEATING: There will be. For instance, I'm not
14 ]sure the extent of the pre-petition payments, since your ruling
15 |is it has to be applied first. You know, basically you
16 |bifurcate their claim and it’s to be applied first to the non-
17 |purchase money-part of the claim. I have no idea what that
' 18 |would leave.
19 THE COURT: In my initial look at the facts in this
20 |case, it doesn’t look like there were too many pre-petition
21 payments.‘
22 MR. KEATING: I’m not sure, Your Honor.
23 THE COURT: Okay.
N
2._' 24 MR. KEATING: I really don‘t know.
25 "MR. CHAUVIN: One other thing, just so fhat we don’t
} =T ' !
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forget -~ ahd I know I had peinted it out before to

Mr. Keating. We had talked, way back at the beginning.
There’s a problem on the means test. It requires 100 percent.
We had calculated $130 more to take care of it. I’m not sure
whether that figure is still --

MR. KEATING: Well, we were going to wait to look at
the claims that were filed and all of that.

MR. CHAUVIN: Right.

MR. KEATING: And sc now we’re at that point, now.
That all has to be considered in what the new amended plan will
loek-iike. So, I need to get the numbers from Ford, and we
need to look at the claims. And I understand that this is
going to required to be 100 percent plan -- probasly. AI mean,
if everything stays the way thét it is now.

THE COURT: Okay. Thirty Aays to file an amended
plan.

MR. KEATING: Do you think I could have from Ford
relatively quickly?

- THE COURT: And, we will set that for February 13%™.

MR. KEATING: February 13%*'; okay.

THE COURT: The problem is I don't think we have the
numbers to actually fix the claim. What I'm going to ask is
that Mr. Keating, if you’ll prepare an Order on your objection,
granting the objection in part -- or granting the objection, to

the extent that the Court has granted it in my oral reasons for

. N i I i o |
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- 2 MR. KEATING: Right.
3 THE COURT: Basically, it’s going to have to be

4 |calculated: Take the negative equity that was financed and

5 |back out the pre-petition payﬁents out of that, and I believe
6. |that gets us our number.

7 MR. KEATING: Negative equity minus pre-petition

8 |payments --

9 THE COURT: And, gap insurance comes out, as well.
10 MR. KEATING: Pre-petition payments.
11 Yeah, negative equity and gap, minus pre-petition

12 |payments equals the amount of secured claims.

Pl

N 13 Does that sound right?
14 MR. ROBINSQN: Yes.,
15 * * * * *
16 ADDITIONAL RULING
17 . * * * * *
18 THE COURT: And, one additional supplement to the
19 [Judge’s reasons for decision: As far as the method of
20 Jallocation, the Court recognizes that most of the courts to
21 |address it have used a proportional allocation process with
22 |virtually no real reasons, other than the fact that it seemed
23 |logical to them.

o .

24 The Court believes, and with due considération and

25 |[respect for those courts, that there needs to be a reason
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justifying it, and given congressional intent enacting the
statute, that this is more of a case that ought to be in line
with how non-consumer transactions are treated.

* * * * *

THE COURT: Anything else?

MR. ROBINSON: Your Honor, I just want to say, for
the record, I have discussed with Mr. Keating earlier some
other issues that were not ruled on in Ford’s objection
regarding some proof of insurance, a lack of adequate
protection provided in the pPlan, and then some lien release
languége that --

MR. KEATING: 1It’s not really an issue, but I‘ll get
that to him. But there's also'some language about ~- T put
this particular language in my plan about retention of the lien
and would they pay off all payments and —-

THE COURT: Amend the plan in 30 days.

MR. ROBINSON: Cite for In Re: Hayes one more time;
MR..KEATING: What I have is a 376 BR 655.

THE COURT: Yes, 376 BR 655.

MR. ROBINSON: Thank you, Your Honor.

* * * * *

(Hearing is Concluded
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE DIVISION

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:08CV0034
VERSUS CHIEF JUDGE RICHARD T. HAIK,
SR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

CONSOLIDATED WITH

FORD MOTOR CREDIT COMPANY CIVIL ACTION NO: 6:09CV0037
VERSUS CHIEF JUDGE RICHARD T. HAIK,
SR.

CARL G. HEBERT MAGISTRATE JUDGE MILDRED METHVIN

MOTION TO DISMISS APPEAL AS MOOT

EXHIBIT # 3

AMENDED CHAPTER 13 PLAN FILED BY CARL HEBERT on April 30,
2008
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UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSAS DIVISION

CARL GERARD HEBERT CASE NO. 07 BK-50372
Debtor CHAPTER 13

AMENDED CHAPTER 13 PLAN

The future earnings of the Debtors is submitted to the
supervision and the control of the Court and Debtors shall pay to the
Trustee the sum of $650.00 per month for sixty (60) months or until
this Plan has been paid in full, whichever occurs first.

Payments shall be made to the Trustee by the Debtors and no
payroll deduction shall be entered unless and until such time as
voluntary payments to the Trustee are not maintained.

There shall be no payments made directly to any creditors
outside this Plan.

EFFECTIVE DATE: The Effective Date of this plan shall be
September 27, 2007.

From the payments received by the Trustee, the Trustee shall
make monthly disbursements as follows:

CLASS NO. 1: ADMINISTRATIVE CLAIMS The Debtors propose to pay Rick
Keating the sum of $1,924.00 through this Plan as his initial
attorney's fee in this matter. In addition, The Debtors also agree to
pay Rick Keating the additional sum of $1,560.00 (which represents
7.8 hours at the attorneys normal hourly rate of $200.00 per hour)
for the research, preparation and presentation of the Debtor’s legal
position regarding “negative equity” made in this bankruptcy
proceeding. This payment shall be made concurrently with the Secured
Claim listed in Class 2 and in advance of all other claims until the
Effective Date of this Plan. Any tax refunds received by the Trustee
will be first used to pay any remaining and outstanding attorney’s
fee.

After the claims in Class 1 are paid in full, the Debtor
proposes that the Trustee pay the Secured Claim in Class 2 and the
Priority Tax payments in Class 3, pro rata, out of the available
funds on hand until the these claims have been paid in full.

CLASS NO. 2: SECURED CLAIM OF FORD MOTOR CREDIT Ford Motor Credit
holds a security interest on a 2004 Ford Ranger with over 45,000
miles. The Debtors will recognize the secured claim of Ford Motor
Credit in the sum of $20,514.64 which represents the outstanding
balance due this creditor on the date of filing. The Debtors propose
that the Trustee pay Ford Motor Credit $20,514.64 plus eight (8%) per

Ll T L P w . |
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cent per annum interest over a term of sixty (60) months. After this
creditor has received the aforesaid payments, the claim of Ford Motor
Credit shall be deemed paid in full. The lien in favor of Ford Motor
Credit shall remain in effect in accordance with 11 U.S.C. 1325. Ford
Motor Credit shall receive adequate protection payments in the sum of
$150.00 per month until the Effective Date, at which time the full
plan payment to Ford Motor Credit will commence.

CLASS NO. 3: PRIORITY TAX CLAIMS The Debtor owes a priority tax debt
to the State of Louisiana in the sum of $555.87. On the Effective
Date, the Debtor proposes that the Trustee pay the priority claims
pro rata out of the available funds on hand until the priority claims
have been paid in full.

CLASS NO. 4: UNSECURED AND UNDERSECURED CLAIMS After the
Administrative Claims in Class 1 and Secured Claims in Class 2 and
the Cure of Default payments in Class 3 have been made, payments
shall be made to those creditors holding allowed unsecured or
undersecured claims. The filing of a Chapter 7 liquidation petition
by the Debtor would have resulted in no dividend to the unsecured
creditors, therefore, any payments to unsecured creditors will result
in the unsecured/undersecured creditors receiving more than they
would receive under a Chapter 7 liquidation proceeding. 1In keeping
with the "best effort"™ attempt to pay unsecured/undersecured
creditors and in order to exceed the amount that would be paid under
a Chapter 7 liquidation, Debtor proposes to pay a dividend of one
hundred (100%) per cent of each allowed unsecured/undersecured claim.

The Debtors will dedicate their tax refunds that is not earned
income credit to the Trustee for the tax years 2007, 2008 and 2009.

All Debtors’ property shall revest to the Debtors upon
confirmation of the Plan.

Creditors will not pursue claims against any co-signers, co-
debtors, co-makers or guarantors on any of the Debtor's obligations
or any claim against property of the estate, except as authorized by
the Bankruptcy Court.

All interest bearing debts being paid pursuant to the Plan
shall cease bearing interest from the date of the filing of this
Bankruptcy Petition, unless otherwise set forth herein.

No late charges, service charges or penalties shall be charged
or collected by the creditors from the date of this Bankruptcy
Petition.

The filing of the Debtors’ Petition and the Debtors’ Plan shall
not be construed as a waiver of any of the Debtors’ exemptions as

claimed by them in the schedule of exemptions on file herein and as
allowed by law.

This Plan specifically rejects, avoids, cancels and otherwise

2
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releases the Debtors from any and all contractual provisions with any
other party or entity, which could or may impose on the Debtors any
duty, requirement or obligation to submit claims, demands or causes
of action of the Debtors or any defenses, affirmative or otherwise,
of any nature whatsoever, whether known or unknown, and whether
arising pre-petition or post-petition, to any form of binding
arbitration or alternative dispute resolution. Consequently,
confirmation of this Plan shall constitute a finding that any such
clauses, conditions or provisions, whether arising under the Federal
Arbitration Act or any state rule, statute or regulation, are
invalid, void and otherwise unenforceable as to the Debtors or the
Chapter 13 Trustee.

DATE: 4/30/08 /s/ D. Patrick Keating
D. PATRICK KEATING [14417]
GALLOWAY JEFCOAT, LLP
Attorney for Debtor
P.0O. Box 61550
Lafayette, LA 70596
(337) 984-8020
rickkeating@charter.net
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File a Plan or Disclosure Statement:

07-50372 Carl Gerard Hebert

Type: bk Chapter: 13 v Office: 4 (Lafayette/Opelousas) 13
Judge: RRS Assets: y Case Flag: RepeatFiler, Appeal
U.S. Bankruptcy Court

Western District of Louisiana
Notice of Electronic Filing

The following transaction was received from Keating, D. Patrick entered on 4/30/2008 at 10:47 AM
CDT and filed on 4/30/2008

Case Name: Carl Gerard Hebert
Case Number: 07-50372
Document Number: 48

Docket Text:

Amended Chapter 13 Plan Before Confirmation (Re: [3] Chapter 13 Plan) Filed by D. Patrick Keating
on behalf of Carl Gerard Hebert (Keating, D.)

The following document(s) are associated with this transaction:

Document description:Main Document ek
Original filename:R:\Bankrupcy\13 plans\New Chapter 13 plans\HebertCarl.apn.pdf A
Electronic document Stamp: %,
[STAMP bkecfStamp_ID=1011648726 [Date=4/30/2008] [FileNumber=9921821-0]
[db2e4e35a44433dc75e0d4blbb6564ac93de2795398c4aa9f43ddffelb0d4cd0003997l _
8196d927£e002762267cc5788¢b242167cc9afa9bb7ede94e8¢650790]] % gL
07-50372 Notice will be electronically mailed to:

D. Patrick Keating  rickkeating@charter.net

Keith A. Rodriguez  ecf@keithrodriguez.com

Office of U. S. Trustee  USTPRegion05.SH.ECF@usdoj.gov
Stephen D. Wheelis  steve@wheelis-rozanski.com

Stephen D. Wheelis  steve@wheelis-rozanski.com

07-50372 Notice will not be electronically mailed to:

https:/fecf.lawb.uscourts.gov/cgi-bin/Dispatch.pl?1 15510233363629 4/30/2008 f
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAFAYETTE-OPELOUSAS DIVISION

FORD MOTOR CREDIT CO CIVIL ACTION NO. 6:08CV34
VERSUS JUDGE HAIK
CARL G HEBERT,ET AL MAGISTRATE JUDGE METHVIN

NOTICE OF MOTION SETTING WITH ORAL ARGUMENT

The Motion to Dismiss (Document No. 35) filed by Carl G Hebert on May 16, 2008 will be
decided by the Honorable Richard T. Haik, Sr., in Lafayette, Louisiana, on July 17, 2008 at 9:30 a.m. Any
response to said motion is due within FIFTEEN DAYS AFTER SERVICE OF THE MOTION (see
LR7.5W). OPPOSITION TO THE MOTION MUST BE FILED TIMELY OR THE MOTION WILL BE
CONSIDERED UNOPPOSED. No reply briefs may be filed without leave of court.

On order of Judge Richard T. Haik, Sr., THERE WILL BE ORAL ARGUMENT unless notified
by the court.

ORIGINAL responses and briefs may be electronically filed or mailed for filing to:

U.S. Clerk of Court (Alex, Mon, S’port cases)
300 Fannin Street, Suite 1167
Shreveport, LA 71101-3083

U.S. Clerk of Court (Laf & LC cases)
800 Lafayette St., Ste. 2100
Lafayette, LA 70501

In order to ENSURE A PROMPT HEARING, A COPY should be mailed DIRECTLY to :

Hon. Richard T. Haik, Sr.

Chief United States District Judge
800 Lafayette St., Suite 4200
Lafayette, LA 70501

THUS DONE May 19, 2008.

ROBERT H. SHEMWELL
CLERK OF COURT

COPY SENT
DATE: May 19, 2008
BY: kk

TO: RTH, G. Brazell



